The tentative determination of the rates is set forth in Table 1.

Notice 97-17 Table 1
Tentative Determination of Rates To Be Used For Taxable Years Beginning in 1996

Differential earnings rate for 1996 . . ... ... . it 6.555
Recomputed differential earnings rate for 1995. ... .. ... . 0
Imputed earnings rate for 1005 . . . . .. .. e 12.625
Imputed earnings rate for 1006 . . .. .. ... . e 15.7y7
Base period stoCK arnings rate. .. ... ..ottt 18.221
Current stock earnings rate for 1996 . .. ... ... i 17.4p2
Stock earnings rate for 1093 . . . . .. 23.385
Stock earnings rate for 1994 . . . ... . . e 11.487
Stock earnings rate for 1905 . . . .. .. 17.445
Average mutual earnings rate for 1994, . . .. ... 9.2p2
Average mutual earnings rate for 1995, . . .. ... 16.4{r7

Transfers to Foreign Entities Under  Section VI clarifies the application of scribed in section 367 (section

Sections 1491 Through 1494 section 1491 to organizations that havd492(2)(A)); transfers with respect to
) made an election under section 761(awhich an election has been made to
Notice 97-18 Section VII announces that no reportingapply principles similar to the principles

) . ) . . is required under section 1494 on cerof section 367 (section 1492(2)(B)); or
This notice provides guidance withiain distributions from a corporation ortransfers with respect to which an elec-
respect to certain transfers of property tartnership while Treasury and the Sertion has been made under section 1057
foreign corporations, partnerships, trustsjice study the appropriate treatment ofsection 1492(3)).
or estates as described in section 149d,chy transfers under section 1491. Sec- Section 1494(a) provides that the ex-
of the Internal Revenue Code (th&jon viIl sets forth the effective date of cise tax is due and payable by the

“Code”). This notice also provides this notice. transferor at the time of the transfer, and
guidance concerning the penalty im- shall be assessed, collected and paid
posed by section 1494(c) (“sectioNSECTION I. BACKGROUND under regulations prescribed by the Sec-
1494(c) penalty”) for failure to file a , retary. Under Treas. Reg. § 1.1494-1(a),
return reporting a transfer described irfA. Sections 1491 through 1494 a U.S. transferor is required to report a

section 1491 (“section 1491 transfer”). gaciion 1491 of the Code imposes section 1491 transfer on Form 926,
Sections 1491 and 1494 were amendegs nercent excise tax on the transfer oReturn by a U.S. Transferor of Property
by the Small Business Job Protection, gherty by a citizen or resident of theto a Foreign Corporation, Foreign Es-
Act of 1996 (the "Act’). United States, or by a domestic corporatate or Trust, or Foreign Partnershjmn
The Act provides that the sectiontion or partnership, or by an estate othe day the transfer is made. Any excise
1494(c) penalty applies to transfergryst that is not a foreign estate or dax due must also be paid on the day of
made after August 20, 1996. Howevertryst (“U.S. transferor”) to a foreign the transfer.
Notice 96-60, 1996-49 1.R.B. 7, an-corporation if the transfer is made a: .
nounced that no section 1494(c) pena'%aig—in surplus or as a contribution tc?B' Sections 1494(c), 6048 and 6677
would be imposed if a section 1491capital. The excise tax is also imposed Section 6048(a), which requires a
transfer is reported no later than 60 daysn any transfer of property by a U.S.U.S. person to report certain transfers of
after issuance of forthcoming guidancetransferor to a foreign partnership, estatproperty (including money) to foreign
This notice provides the guidance reor trust. Tax-free exchanges, gifts, salesusts, was amended by the Act to
ferred to in Notice 96-60. in which any portion of the gain real- broaden the scope of reportable transac-
This notice is divided into eight sec-ized is deferred, and private annuitytions between U.S. persons and foreign
tions. Section | provides background ortransactions are examples of transactionsusts. The Act also amended section
the relationship of the new sectionthat are within the scope of section6677, which provides for a penalty
1494(c) penalty with sections 14911491. S. Rep. No. 938, 94th Cong. 2dequal to 35 percent of the gross value of
through 1494, 6048, and 6677. Sectiofbess. 223 (1976), 1976-3 C.B. 49, 261the property transferred to a foreign
Il sets forth the section 1491 transfersSee alsdRev. Rul. 78-357, 1978-2 C.B.trust if a U.S. person fails to comply
that are reportable under section 149427. The excise tax is 35 percent of thevith the reporting requirements of sec-
Section 1l explains various changes toexcess of the fair market value of thetion 6048(a). Additional penalties are
the time and manner for reporting secproperty transferred over the transferor'smposed if the failure to file continues
tion 1491 transfers, including certainadjusted basis in such property plus angfter the Service mails notice of such
transfers by domestic trusts described igain recognized to the transferor at théailure to the person required to pay the
Notice 96-65, 1996-52 I.R.B. 28. Sectime of the transfer. penalty. The section 6677 penalty ap-
tion IV contains examples illustrating Under section 1492, the excise taylies even if the transfer is to a foreign
the section 1494 reporting requirementamposed by section 1491 does not applyrust with respect to which the transferor
Section V provides guidance with re-to: transfers to certain exempt organizais treated as the owner of the transferred
spect to the section 1494(c) penaltytions (section 1492(1)); transfers deproperty under sections 671 through
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679. Congress imposed a significant).S. transferor may be required to payr is deferred (e.g., installment sales or
penalty for failure to report such aU.S. tax on the income or gain generprivate annuity transactions), the transfer
transfer, even though there are no taated by that property after the transfermust be reported. Thus, for example, a
consequences resulting from the transfefhe new foreign trust reporting provi-U.S. person who contributes appreciated
because of the need to trace transfers sfons identify these types of transfers troperty to a foreign partnership in a
property to a foreign trust to ensure thaforeign trusts. This notice identifiestransaction in which gain is not recog-
any subsequent income earned on thihese types of transfers to other foreighized generally must report the transfer
transferred property is correctly reportecentities. Finally, Treasury and the Serynder section 1494.

on the income tax return of a U.S.vice believe that reporting should not be

taxpayer. See H.R. Rep. No. 542, 104thequired under section 1494 with respeC}}gCertam transfers by U.S. transferors

escribed below) would not result in an
come tax liability regardless of the
method of the transfers. Thus, solely for
urposes of section 1491, Treasury and
e Service believe it is appropriate to
eat such transferors as having immedi-

Cong., 2d Sess., pt. 2, at 25 (1996)to certain transfers that are adequatel}
The Act also adds new sectionreported pursuant to another Code se

1494(c) to the Code, which imposes dion.

penalty for failure to file a return re- Thus, this notice announces that

quired by the Secretary with respect to &).S. transferor is not required to repor&r

section 1491 transfer. Section 1494(ch section 1491 transfer if: ; .

provides that a U.S. transferor shall be (i) The U.S. transferor immediatelyffvti(,[arlly rrgggggtlzgd ttﬁfsgu”trimgpst olf_lg;a]::r:e

liable for the penalties provided in sec-recognizes gain (if any) on the transfer, n excise tax will not be imposed on the,

tion 6677 as if such failure were aequal to the difference between the fai'following transfers and such transfers

failure to file a notice under sectionmarket value of the property and theWiII not be subject to reporting:

6048(a) (e, a penalty equal to 35 U.S. transferor's adjusted basis in such )

percent of the gross value of the propproperty; and wh(g '?‘s treaxrlzlsr];ep:t t?r/o r?w %(Ja.c?éraflr a?nsgg:ﬁg

erty transferred plus additional penalties (ji . ) .
y b P (i) The U.S. transferor does not havetaxatlon under section 501(a) or section

for continuing failure to comply). a significant interest in the transfere€

mmedatly afer he wansie. A0, e @ sale of the wansterec
SECTION II. TRANSFERS SUBJECT Thus, a U.S. transferor must reporgecrt)iony511 as unrelatejd business taxable
TO REPORTING UNDER SECTION any transfer if the entire gain is not;

1494 immediately recognized, even if the u.s/neome, .
(i) A transfer to a foreign partner-

transferor does not have a significant  \ .

A. Reportable section 1491 transfers interest in the transferee after the transShiP, rust or estate by a domestic
. . fer. In addition, a transfer of propertycOrporation, of stock (including treasury
Section 1491 applies to a broad rangg, o+ e reported if the U.S. transferoStoCk) in exchange for money or other

gtigigsr?tll;i)rr:asél\fjorseot\r/aerr{sl?exrlg;“rt]c? rr:ggrpas a significant interest in the transProperty if éhe domestic corporation ri]s
q > POTtoree after the transfer, even if theOt '€quired to recognize gain on the

on the day of the transfer any transacbroperty transferred consists of mone}ransfer under section 1032; or

tion described in section 1491See , "qier ynappreciated property. How- (iii) A transfer to a foreign partner-

Treas. Reg. § 1.1494-1(a). ever, even if the transfer would othership, trust or estate by a domestic
_ In-order to administer section 1494(C}yise pe reportable under this noticepartnership, of an interest in the domes-
in a manner that is not overly burden-gc; reporting will be deemed satisfiedic partnership in exchange for property
some, Treasury and the Service intend @ ine ransfer is adequately reported byf the domestic partnership is not re-
amend the existing regulations to narowhe |y 5. transferor pursuant to a sectiofiuired to recognize gain on the transfer

the scope of transfers subject to reporls the Code specified in section 11.B ofunder section 721.
ing under section 1494. Until the regula

tions are amended, a U.S. transferor ighls notice. 2. Transfers where the U.S. transferor
required to report a section 1491 trans- 1. Taxable transfers for fair market has a significant interest in the trans-
fer only if it would be reportable under value feree

the guidance provided by this notice. If the U.S. transferor immediately To obtain information on transfers of
Thus, no section 1494(c) penalty will berecognizes gain (if any) on the transfeproperty by U.S. persons who may be
imposed on a transfer that is not reportequal to the difference between the fairequired to pay U.S. tax on income or
able under this notice. market value of the property and thegain generated by that property, transfers

Treasury and the Service believe thall.S. transferor's adjusted basis in suclof property (whether or not appreciated)
a section 1491 transfer should be reproperty, no excise tax is imposed ando a foreign transferee must be reported
ported under section 1494 only if thereporting is not required unless the U.Sif the U.S. transferor has a significant
United States has a significant tax intertransferor has a significant interest ininterest in the transferee after the trans-
est in obtaining the required informa-the transferee, as discussed in Sectidier. Thus, this notice requires U.S.
tion. The United States has a significantl.A.2 of this notice. Therefore, unlesstransferors to report section 1491 trans-
tax interest in obtaining information onthe U.S. transferor has a significanfers of all types of property, including
transfers of appreciated property to anterest in the transferee, fair markethe taxpayer’s functional currency
foreign entity if the entire amount of value sales of property by a U.S. persoif“money”), whenever the U.S.
gain is not immediately recognized byto a foreign partnership, trust or estatéransferor has a significant interest in
the U.S. transferor. In addition, theon which gain is immediately recog-the transferee after the transfer, regard-
United States has a significant tax internized are not required to be reportedless of whether the transfers are fair
est in obtaining information on transfersHowever, if any portion of the gain market value sales in which all of the
of any property to a foreign entity if the realized on a transfer is not recognizedjain is recognized immediately.
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For purposes of this notice, a U.S.otherwise complied with the reporting 3. Certain transactions involving for-
transferor is treated as having a signifirequirements of section 6038. eign corporations (sections 367 and

cr?ntuigterest ]!n a fo:jeigr]]n ftran_sferee if  The reporting requirements of sectiorf038B)
the U.S. transferor and the foreign trans6038 do not provide sufficient informa- : ,
feree are related persons within thejon to determine the amount of excisg eS eg)t(grl]t 12925920),((@2] plré(l)glldetsra:g?ért(i)s
meaning of section 643(i)(2)(B), with tax due upon the transfer of appreciate escribed in section 367. such transfer is
the following modifications: property if the full amount of gain is not oyt from the section. 1491 excise
(i) For purposes of applying sec-recognized immediately on the transac,, FF())r example. a transfer of propert
tion 267 (other than section 267(f)) andion. Therefore, a U.S. transferor iSpv a UsS er;sdn o a wholl F-)OV\I/Dnedy
section 707(b)(1), “at least 10 percent’required to file Form 926 to report a c?/rei N cor gration as paid-in szr US or
shall be substituted for “more than 50section 1491 transfer of appreciatetils agcontrigution to cap ital is a t?ansfer
percent” each place it appears; property in that case, even if the U.Sgaccribed in both sectiF:)n 367 and sec-
(i) The principles of section transferor has filed a Form 5471 Withsion 1491 Existing regulations require
267(b)(10), substituting “at least 10 per-respect to the foreign transferee. Seg S erséns to report transfers of prop-
cent” for “more than 50 percent,” shall Section 11.B.3, below, if a transfer of eft .cFi)escribed in Eection 367(a) oFr) (c?)
apply to determine whether two corporaappreciated property is reported und y

e i ~
in Form 920 and to atach s ior

(i) The principles applicable to ) ) _ ) -~
trusts shall app|y to determine whether 2. Transactions with certain forelgn— ?'?':(3[)8)8 Temp Treas. Reg § 1.6038B

i wned corporations (section 6038A
an estate is related to another persoff p ( ) Because section 6038B addresses the

For example, a U.S. tran_sferor w.ho Section 6038A requires reporting ofreporting requirements for transfers of
owns a 10-percent interest in a foréign.o yain transactions between U.S. corpgproperty described in section 367(a) and
partn_ersh|p |mm_ed|_a_tely aﬁef the.trans?ations and related foreign parties if thgd), it is not necessary to require addi-
fer will have a significant interest in the \; g~ corhoration is 25-percent foreigntional reporting under section 1494.
partnership. owned. U.S. persons generally satisfifherefore, a U.S. transferor that makes a
the reporting requirements of sectiortransfer of property (either appreciated
6038A by filing Form 5472 |nformation or unappreciated) described in both sec-

A U.S. transferor otherwise requiredReturn of 25% Foreign-Owned U.S.tion 367 and section 1491 will satisfy
to report a section 1491 transfer will beCorporation or Foreign Corporation the section 1494 reporting requirements
deemed to have satisfied the sectiokngaged in a U.S. Trade or Businegs. to the extent the U.S. transferor reports
1494 reporting requirement without hav-transaction with a foreign entity that isthe property transferred under section
ing to file Form 926 if the transferor subject to reporting under section 6038/4038B. If money or other unappreciated
complies with the reporting require-may also be a section 1491 transfemproperty is not reported under section
ments described in one of the four To the extent section 6038A ad-6038B such property must be reported
sections below. equately addresses the reporting requir¢mder section 1494 unless the property
ments with respect to transfers betweei$ adequately reported under Section
a U.S. corporation and certain related!-B.1 of this notice.

: ) , forelgn entities, 1t Is not necessary to Transactions with foreign trusts

Section 6038 requires reporting ofrequire additional reporting under S€C1section 6048)

certain transactions between a U.S. petion 1494. Therefore, a U.S. transferot

son and foreign corporations controlledhat transfers money or other unappreci- The Act amended section 6048(a) to
by the U.S. person. A U.S. persomated property (or appreciated propertyequire enhanced reporting of transfers
generally satisfies the reporting requirewhere the full amount of the gain isof property, including money, between
ments of section 6038 by filing Formrecognized immediately) to a foreignu.S. persons and foreign trusts. U.S.
5471, Information Return of U.S. Per- entity described in section 6038A is notpersons generally satisfy the reporting
sons with Respect to Certain Foreignrequired to report such transfer on Formequirements of section 6048(a) by fil-
Corporations Capital contributions to 926 provided the U.S. transferor reportsng Form 3520. A transfer of property to

foreign corporations that are subject tdhe transfer on Form 5472 in compli-a foreign trust for which reporting is

reporting under section 6038 are als@nce with the reporting requirements ofequired under section 6048(a) may also
section 1491 transfers. section 6038A. be a section 1491 transfer.

To the extent section 6038 adequately The reporting requirements of section Because section 6048 adequately ad-
addresses the reporting requirement8038A do not provide sufficient infor- dresses the reporting requirements for
with respect to transfers to these foreigmation to determine the amount of extransfers to foreign trusts, it is not
corporations, it is not necessary to recise tax due upon the transfer of apprenecessary to require additional reporting
quire additional reporting under sectiornciated property if the full amount of under section 1494. Therefore, a U.S.
1494. Therefore, a U.S. transferor thagain is not recognized immediately ontransferor that makes a transfer of prop-
transfers money or other unappreciatethe transaction. Therefore, a U.Serty (either appreciated or unappreci-
property (or appreciated property wherdransferor is required to file Form 926 toated) described in both sections 6048
the full amount of the gain is recognizedreport a section 1491 transfer of appreand 1491 is not required to report such
immediately) to a foreign corporationciated property in that case, even if thdéransfer on Form 926 provided the U.S.
described in section 6038(a) is not rel.S. transferor has reported such trangransferor complies with the reporting
quired to report such transfer on Fornfer on Form 5472 with respect to therequirements of section 6048 and the
926 provided the U.S. transferor hadoreign transferee. U.S. transferor does not owe excise tax
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B. Duplicative reporting

1. Transactions with certain foreign
corporations (section 6038)



under section 1491. Form 3520 will bethe principles of section 367 must com-C. Manner of reporting transactions
revised to accommodate elections undgsly with the reporting requirements of
section 1492(2)(B) or 1492(3) to avoidsection 6038B.

the section 1491 excise tax.

A U.S. transferor who transfers appre-
ciated property that is reportable on

~ Regulations will be issued under sectorm 926 under this notice must sepa-
A U.S. ransferor that makes a transyion 1494 to allow such election to berately identify the property on Form 926

fer of property described in both SeC-made with the U.S. transferor’s annualf the full amount of gain is not recog-
tions 604ﬁ andf 1491F'S reqzwredl t,cf)tax return or information return for the nized immediately on the transfeBee
report such transfer on Form 926 only i,y e vear that includes the date of thEorm 926, Part Ill. In contrast, to the

Lhn%et)'séctitginsfzgir o?wW(tar?e ?;(;r']ss?ertao)iransfer. Until regulations are issued, amxtent the transfer consists of money or
fails to comply with the reporting re- election to apply principles similar to other unappreciated property (or appre-

. : the principles of section 367 must beciated property in which the full amount
quirements of section 6048. made on Form 926. Further, providedof gain is recognized immediately) to a
the U.S. transferor indicates on Forniransferee in which the U.S. transferor

SECTION lil. CHANGES TO TIME 926 that such an election is being madé)as a significant interest immediately
AND MANNER FOR REPORTING the information required by the regula-after the transfer, the value of trans-
TRANSFERS DESCRIBED IN tions under section 6038B is attached téerred property may be aggregated by
SECTION 1491 Form 926, and Form 926 accompaniesategory on a statement attached to

Existing regulations require that everythe U.S. transferor’s tax return for theForm 926. The categories referred to in
person making a section 1491 transfet@xable year that includes the date of théhe preceding sentence, which are based
make a return on Form 926 on the da);ransfer, the U.S. transferor w!ll beon the categories of transactions listed
of the transfer and pay any excise tafieemed to have made the election besn Form 5471, Schedule M, are:
due at that time. Treas. Reg. § 1.1494fore the transfer. (i) Sales of stock in trade (inven-
1(a). Treasury and the Service will Alternatively, a U.S. transferor cantOW)?__ )
amend the regulations to change thevoid the section 1491 excise tax by (i) Sales of tangible property other
time and manner for reporting sectiorelecting to treat the transfer as a taxablé1an stock in trade; _

1491 transfers and paying any excise tagxchange under section 1057. Section (iii) Sales of property rights (pat-
due. Until the regulations are amended}492(3). This election must also beents, trademarks, etc.); .

U.S. transferors who are required to filemade on Form 926. A Form 926 that (V) Purchases of stock in trade
Form 926 with respect to section 1491accompanies the U.S. transferor’s takinventory); _

transfers made after August 20, 1996teturn for the taxable year that includes (V) Purchases of tangible property,
must file Form 926 and pay any excisghe date of the transfer will satisfy theOther than stock in trade;

tax due in accordance with the procefequirements in  Treas. Reg. (Vi) Purchases of property rights

dures set forth in this notice. § 301.9100-12T that specify the time(Patents, trademarks, etc.); _
and manner for making an election (Vi) Compensation paid for techni-

A. Time for filing under section 1057. cal, managerial, engineering, construc-

| As described in Notice 96_65’tlon’((\)/iriiykce:osrﬁmggiso’ns aid:

4996-52 L.R.B. 28, the Act amended oV D¢ i paid, 4
Zection 7701(a)(30) and (31) to set forth, (%) @ ents, royalties, and ficense
Rew criteria that must be met to qualify ees pall ,t t paid:
as a domestic trust. Certain domestic (X.) nterest paid, .

usts will be treated as making section . (X}) Contributions to corporations,
491 transfers on January 1, 1997 as r%a}rtp%rsmp.s, .trust? ?‘r estates (attach a
result of becoming foreign trusts unde fer:(ree d)'ezzgptlon of the property trans-
he new law. If a domestic trust relies in y

- : N : (xii) All other transfers not re-
ood faith on Notice 96-65 to Contlnuequired to be separately identified (attach

o file tax returns as a domestic tust, brief description of the type of transfer
but is unable to meet the new domesti€ P yp

trust criteria by the end of the two-yearand property tran_sferred)._ .
period set forth in the notice, the trustIf the transferee is a foreign corporation
n L

may avoid the section 1491 excise tajne Y-S: trafnsferé)r |s_t;)n(;y_reqU|red toh
by making 2 secton 1057 olcton ar[SD IAITS escivet n pregrp
; ; the Form 3520 which must be attache 0
i.lgEzlecnons made pursuant to section to the domestic trust's 1997 amended’ Paid-in surplus).
tax return. Such election will be consid-
A U.S. transferor can avoid the sec-ered timely for purposes of section
tion 1491 excise tax by making certainl494(c) and Treas. Reg. 8§ 301.9100- Any excise tax due on a transfer of
elections under section 1492. One elect2T if Form 3520 is attached to theassets to a foreign transferee may be
tion allows a U.S. transferor to avoiddomestic trust's 1997 amended tax repaid by attaching Form 926 (with the
the excise tax by electing, before thdurn that is filed by the due date of thetax due) to the U.S. transferor’'s income
transfer, to apply principles similar totrust's tax return for the taxable yeartax return for the taxable year in which
the principles of section 367. Sectionthat includes the date that is two yearshe transfer occurs. Interest must be paid
1492(2)(B). A U.S. transferor that makesrom the due date of the trust's 1997 taon the amount of excise tax due at the
an election to apply principles similar toreturn (including extensions). underpayment rate determined under
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Regulations under section 1494 wil
be amended to allow a U.S. transferor t
file information regarding section 1491
transfers on an annual basis instead of
the time of the transfer. Until the regula-
tions are amended, a U.S. transfero
may either file Form 926 with the U.S.
transferor’s annual tax return or infor-
mation return for the taxable year that
includes the date of the transfer or ma
file Form 926 on the day the transfer is
made. See Section |lI.D of this notice.
See alsoSection VIl of this notice for
relief from penalties under sectio
1494(c) in certain cases.

D. Payment of tax



section 6621 with respect to the periodlSECTION V. SECTION 1494(c) considered a transfer to that foreign
between the date on which the transfePENALTY partnership for purposes of section 1491.
occurred and the date on which the . .
excise tax is actually paid. To avoid Section 1494(c) IMPOSES a penalty OIYECTION ViI. DISTRIBUTIONS FROM
paying interest in the case of a transfef U:S: transferor who fails to report a~qpoApATIONS AND
for which the excise tax is due, a u.sSection 1491 transfer for which report- ARTNERSHIPS
transferor may instead file Form 9269 'S required to the extent the transfe . .
and pay any excise tax due on the da not reported_ or is reported inaccu- Treasury qnd the Service are studying
of the transfer. ately. ‘See sections 1494(c), 6677(a_)._the appropriate scope of section 1491,
Thus, if a U.S. person makes a sectioincluding the treatment of corporate dis-
E. Revisions to forms 1491 transfer of _property worth tributions described in sgctior) 3.01,.302
$1,000,000 to a foreign transferee, bubr 305, and partnership distributions
Form 926 and Form 3520 are beingeports only $400,000 of that amountdescribed in section 731. Notwithstand-
revised to reflect the guidance set forththe section 1494(c) penalty is imposedng any other provision of this notice,
in this notice. Until the revised formsonly on the $600,000 unreporteduntil further guidance is issued taxpay-
are issued, U.S. transferors should coramount. Further, the section 1494(ckrs are not required to report such
tinue to use existing Form 926 to reporipenalty does not apply if failure to distributions, whether or not they consti-
section 1491 transfers, adjusted as neceport a transfer is shown to be due taute transfers described in section 1491.
essary to conform with the new report-reasonable cause and not willful neglectin addition, if further guidance requires
ing requirements set forth in this notice.See sections 1494(c), 6677(d). For exthat these transactions be reported, no
ample, if an audit results in an alloca-penalty will be imposed under section
SECTION IV. EXAMPLES tion of income under section 482, andl494(c) on the failure to report any such
) ) such allocation results in an adjustmentlistribution as long as a return reporting
The following examples illustrate theyreated as a capital contribution by ahese transfers is filed no later than sixty
rules_of this notice. In these_z examp'efu.s. transferor to a foreign corporationdays after the issuance of that guidance
UST is a U.S. transferor, FC is a foreignreasonable cause exists for failure tgor such later date as may be specified
corporation, FP is a foreign partnershipreport such capital contribution underin that guidance). Moreover, any appli-
and FT is a foreign trust. section 1494(c) if reasonable cause presable election with respect to such dis-
. 'fofzi"g}ﬁ'ecolr-pg;‘tri‘gaebgqaggaiﬁgfdagg?gggeéovents the imposition of accuracy-relatedribution will be considered timely for
property to FC as a contribution to capkal in aPenalties under section 6662 in connegpurposes of Treas. Reg. § 301.9100-
transfer described in section 351. The section 350N with the section 482 allocation. 12T if such an election is filed in the

transfer is described in both section 367(a) and . . . manner required no later than sixty days
section 1491. UST is not required to report the Under Section 11.B of this notice, a j4o the issuance of that guidance (or
transfer under section 1494 if the transfer isU.S. transferor is not required to repor uch later date as may be specified in
reported under section 6038B. ~a section 1491 transfer on Form 926 i hat guidance)

Examtple %J-Syat”Sferf of money tt° gcfore'gnsuch transfer is subject to the reporting '
corporation. ransfers money to as a : : _
contribution to capital. Immediately after the trans-r.equIrements of qertam other Code SecSECTION VIll. EFFECTIVE DATE
fer UST owns 60 percent of the stock of FC. FCt'Ons- However’_ if th? u.s. tranSfe.ror . . . )
is not required to report the transfer on Form 92¢has “not complied with t_he reporting This Notice is effective for transfers
provided UST files Form 5471 reflecting the requirements of that section, the U.Sof property occurring after August 20,
ansfer to FC for the taxable year in which theransferor will not be treated as havingl996. No penalties will be imposed

place. ) satisfied its reporting obligation underunder section 1494(c) if a Form 926

Example 3. Transfer of appreciated property 10 ction 1494 and will be subject toreporting th tion 1491 transfer (or
a foreign partnership.UST transfers appreciated . . ) eporting the secton 1 anste (0
property to FP in a transaction described in sectiopenalties under section 1494(c). Thether adequate reporting described in
721. UST must separately identify the propertyamount of the penalty imposed undeSection 1I.B of this notice) is filed by
transferred on Form 926 and pay any excise tagaction 1494(C) will be reduced, how-the due date of the U.S. transferor's

due. UST may file Form 926 with its tax return . . . .
for the taxable year in which the transfer took.ever' by the amount of the pena|ty|ncome tax return, mCIUdmg extensions,

place and can make an election under section 14dgnposed for failing to comply with the for the taxable year in which the trans-
at that time to avoid the excise tax. (In contrastfeporting requirements of that other secfer occurred, or the date that is 60 days
under prior law UST would have been required totjon. after the date this notice is published in

file Form 926 on the day of the transfer) = the Internal Revenue Bulletin, whichever
Example 4. Transfer of money to a foreign

partnership. UST makes several transfers of SECTION VI. ORGANIZATIONS is later. See Notice 96-60.
money to FP during a taxable year in transactionELECTING UNDER SECTION 761(a)
described in section 721. Immediately after each .PUBLIC COMMENT INVITED

transfer UST has more than a 10 percent interest Section 761(a) allows certain organi-
in the capital of FP. UST is required to report thezations that would otherwise be treated Treasury and the Service invite com-
transfers on Form 926. However, UST may aggreag partnerships to elect not to be treateshents on the guidance provided by this
gate the transfers of money into a single amoun, . . .
on Form 926. s partnerships for purposes ohotice. Written comments should be sub-
Example 5. Transfer to a foreign trususT Subchapter K of the Code. Treasury andhitted by June 10, 1997 to:
transfers appreciated property to FT. UST reportéhe Service believe that it is inappropri- Internal Revenue Service
the transfer on Form 3520 under section 6048(ajte to apply section 1491 to a foreign P.O. Box 7604
gzseT Is I”Ot re&gfd tc;_ ";lpor]E theth"a”Sfetf_ on Eggqpartnership that has made a section Ben Franklin Station
 aniess Is table for the seclion '4%-761(a) election. Thus, a transfer to a Attn: CC:CORP:T:R (Notice 97-18)
excise tax. UST can avoid any excise tax b . . - . -
making a section 1057 election directly on FormfOr€ign partnership with a valid section Room 5228

3520. 761(a) election in effect will not be Washington, D.C. 20044;
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or, alternatively, via the internet at:purposes the avoidance of U.S. taxezen must be described in certain statu-
http://www.irs.ustreas.gov/prod/tax_regsSection V provides that certain transactory categories and submit a ruling
comments.html. tions are treated as exchanges of propequest for a determination by the Sec-
Lo erty under section 877 and explains howetary as to whether the individual's
avlirl]:blgof?rn;)eurgﬁc ?’:Supei?igw';n\év'gogs_to enter Into a gain recognition agreeexpatriation had for one of its principal
ing. ment to avoid the immediate recognitionyyrposes the avoidance of U.S. taxes.
?f ga\l/rll on e?:jchangei_s %f propelrty- ieiSection 877(c).
DRAFTING INFORMATION a'ggly topg‘;‘gtrietfut%r;'sam‘;z% rtl(J)e(fertaEiin Section 2107(a)(1) generally provides
The principal authors of this noticeforeign corporations. Section VIl setsthat U.S. estate tax will be imposed on
are Wendy Stanley and Michael Kirschforth annual filing requirements for cer- € transfer of the taxable estate of
of the Office of Associate Chief Counseltain individuals subject to section g77.EVery nonresident decedent if, within the
(International). For further information Section VIII explains how new section 10-year period ending with the date of
regarding this notice, contact Ms.877 interacts with certain U.S. incomedeath, the decedent lost U.S. citizenship,
Stanley or Mr. Kirsch on (202) 622-tax treaties. Section IX explains how tounless such loss did not have for one of

3860 (not a toll-free call). file information statements in accor-its principal purposes the avoidance of
dance with section 6039F and described-S. taxes. Unless a former citizen

Guidance for Expatriates Under the information that must be included orqualifies for an exception as provided
Sections 877, 2501, 2107 and such statements. Section X explains howy section 877(c), such individual will

6039F the transition provision of the Act af- be considered to have expatriated with a
fects certain individuals who performedprincipal purpose to avoid U.S. taxes for

Notice 97-19 an expatriating act prior to February 6purposes of section 2107 if the individu-
1995. Section Xl explains the applica-al's tax liability or net worth exceeded

PURPOSE tiO”t.Of secttion 1701(.32(10) ?nd h807V\; thatcertain amounts on the date of expatria-
The Health Insurance Portability and:\ﬁ:elr?geénb?/r?ﬁesAg_ section : aS'E;))?Z,)(B?ecnons 2107(a)(2)(A) and

Accountability Act of 1996 (the “Act™) Treasury and the Service expect to
recently amended sections 877, 210%ge regulations under sections 877 angl
and 2501 of the Internal Revenue Cod@n39r and amend regulations unde%

Section 2501(a)(1) generally provides
at a tax will be imposed for each

(“Code”), and added new information sections 2107 and 2501, to incorporatgc/dar year on the transfer of property
reporting requirements under sectiofpe guidance set forth in this notice PY dift during such calendar year by any
6039F This notice provides guidance jnij regulations are issued, taxpayerénd'v'dual’ resident or nonresident. S_ec-
regarding certain federal tax consey,,st comply with the guidance set forthtion 2501(a)(2) provides that section
guences under these sections and sectigi this notice. 2501(a)(1) will not apply to the transfer
7701(b)(10) for certain individuals who of intangible property made by a non-
lose U.S. citizenship, cease to be taxe resident not a citizen of the United
as U.S. lawful permanent residents, O%ECS-IE(();%SN%ESI\I?E?R Azl_lgl;Pall_rI](éA;I’é%T States. Section 2501(a)(3)(A) provides
are otherwise subject to tax in the ' that this exception does not apply in the
manner provided by section 877. Section 877 generally provides that ease of a donor who, within the 10-year
This notice has eleven sections. Secitizen who loses U.S. citizenship or aperiod ending with the date of a trans-
tion | provides background regarding thdong-term resident who ceases to béer, lost U.S. citizenship, unless such
general application of sections 877taxed as a U.S. resident (collectivelyJoss did not have for one of its principal
2107 and 2501. Section Il explains howindividuals who “expatriate”) within the purposes the avoidance of U.S. taxes.
to compute tax under section 877. Seci0-year period immediately precedingJnless a former citizen qualifies for an
tion Il explains how an individual must the close of the taxable year will beexception as provided by section 877(c),
determine his or her tax liability and nettaxed on all of his or her U.S. sourcesuch individual shall be treated as hav-
worth for purposes of sections 877jncome (as modified by section 877(d))ng a principal purpose to avoid U.S.
2107 and 2501. Section IV explains thefor such taxable year, unless such lostaxes for purposes of section 2501 if the
procedures that an individual must user cessation did not have for one of itgndividual’s tax liability or net worth
to request a private letter ruling that theprincipal purposes the avoidance of U.Sexceeded certain amounts on the date of
individual’s loss of U.S. citizenship did taxes. expatriation. Sections 2501(a)(3)(B) and
not have for one of its principal pur- Section 877(a)(2) provides that a(@)(3)(C).
poses the avoidance of U.S. taxes. Segormer citizen is considered to have lost Section 877(e) provides comparable
tion IV also provides that certain formery.s. citizenship with a principal purposetreatment for long-term residents. A
long-term U.S. residents may use thiso avoid U.S. taxes if the former citi- long-term resident of the United States
ruling procedure to request a ruling thaten’s tax liability or net worth exceededwill be treated as if such resident lost
cessation of long-term US re_S'd_enC)tertain amounts on the date of expatriab).S. citizenship for purposes of sections
did not have for one of its principal tion. However, a former citizen will not 877, 2107, 2501 and 6039F if the
1 There are currently two provisions of the Internalbe considered to have expatriated with &esident (i) ceases to be a lawful perma-
Revenue Code designated as section 6039F. Trepfincipal purpose to avoid U.S. taxes asent resident of the United States, or (ii)
zlJC;yt (Ijnigceizi gt?‘afseslzgiéicggggé C;’S"ijté%r(‘j tgyt:‘r:%x result of the individual's tax liability commences to be treated as a foreign
Act, as section 6039G. All subsequent remrence@r net yvorth if he or she_ qualifies for anresident under the provisions of an in-
to section 6039F in this notice relate to sectio€XCeption under section 877(c). Tocome tax treaty between the United
6039F as contained in the Act. qualify for an exception, a former citi- States and a foreign country and does
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