Part Ill. Administrative, Procedural, and Miscellaneous

Treatment of a Trust as Domestic over the adjusted basis of such propertis not available to a trust if an election
or Foreign—Changes Made by the plus any gain recognized on the transfehas been made pursuant to section
Small Business Job Protection Act by the U.S. person. 1907(a)(3)(B) of the Act to apply the
If a domestic trust becomes a foreigmew trust criteria to the first taxable
Notice 96-65 trust, such trust shall be treated foryear of the trust ending after August 20,

. . . . . purposes of section 1491 as havindg996.

This notice provides guidance Withyransferred, upon becoming a foreign An existing domestic trust must sat-
respect to certain provisions of they st all of its assets to a foreign trustisfy the following conditions to qualify
Small Business Job Protection Act ofact section 1907(b), amending sectiorfor the relief provided by this section of
1996 (the “Act”), Public Law 104-188, 1491. However, to the extent that athe notice: (1) the trustee must initiate
110 Stat. 1755 (August 20, 1996), dealgrantor or another person is treated amodification of the trust to conform
ing with the status of a trust as domesti¢he owner of all or a portion of the trustwith the domestic trust criteria by the
or foreign under sections 7701(a)(30under sections 673 through 679 whenlue date (including extensions) for filing
and 7701(a)(31) of the Internal Revenuauch trust becomes a foreign trust, théhe trust's income tax return for its first
Code (the “Code”). The first section of portion of the trust owned by suchtaxable year beginning after December
this notice grants trusts that meet thgerson is not taken into account in31, 1996; (2) the trustee must complete
conditions specified in this notice addi-determining the assets treated as tranthe modification within two years of
tional time to comply with the new ferred to the foreign trust for purposeshat date (“two-year period”); and (3)
domestic trust criteria contained in theof section 1491.See, e.g. Rev. Rul. the trustee must attach a statement to
Act and allows such trusts to continue87—-61, 1987-2 C.B. 219. the trust's income tax return as de-
to file as a domestic trusts during this New sections 7701(a)(30) and (31)scribed below. If an existing domestic
period. The second section of this noticeipply in determining the status of a trustrust meets these conditions, it may
addresses the time and manner for makor taxable years beginning after De-continue to file as a domestic trust for
ing the election provided by the Act tocember 31, 1996. A trustee of a trustaxable years of the trust beginning after
apply the new trust criteria retroactively.may, however, elect to have the newDecember 31, 1996. For purposes of
The third section of this notice providescriteria apply to the first taxable year ofthis notice, “modification” includes any
guidance regarding the application ofthe trust ending after August 20, 1996action taken (judicial or nonjudicial) to
sections 1491 through 1494 of the Codgthe date of enactment of the Act). Actreform, amend, modify, or alter the trust

if the status of a trust changes fromsection 1907(a)(3). that is effective under local law.

domestic to foreign. The statement referred to above must
ADDITIONAL TIME TO COMPLY be entitled “Election to Rely on Notice

BACKGROUND WITH NEW DOMESTIC TRUST 96-65 to File as a Domestic Trust,” and

CRITERIA must be attached to the trust's income

P(;IOf to t_the A?t’ t_he sttatus dOf a m:ﬁt in the fi bl h tax return for each taxable year that this
as domestc or foreign turnea upon e In the first taxable year that neWnOtice is relied on to file as a domestic

subjective determination of whether thesection 7701(a)(30) applies, it iS POSy. st The statement must be signed
trust was more comparable to a residerdible for a trust treated as a domes“‘ﬁnder penalties of perjury by the trustee
or a nonresident alien individual. Seetrust under prior law to become a for-and contain the followina inf .
. : g information:
Rev. Rul. 60-181, 1960-1 C.B. 257eign trust solely by operation of the new .
citing B.W. Jones Trust v. Commissionerlaw, notwithstanding that the trust may, (1) A statement that the trust is rely-
46 B.TA. 531 (1942)aff'd, 132 F.2d prefer to remain a domestic trust fornd On this notice to file as a domestic
914 (4th Cir. 1943). Section 1907(a) ofU.S. tax purposes. In that event, thd'Ust for the taxable year; .
the Act amended sections 7701(a)(30omestic trust may be subject to the 35 (2) A statement that the trustee filed
and (31) of the Code to provide morepercent excise tax on any built-in gainOriginal income tax returns treating the
objective criteria for determining thein its assets as of the date of its chang#ust as a domestic trust for each taxable
status of a trust. New sectionin status. year of the trust beginning after 1994,
7701(a)(30) provides that a trust will be Certain existing domestic trusts tha@nd will continue to file as a domestic
treated as a domestic trust if a courtiesire to remain domestic trusts mayfUst While actions are being taken to
within the United States is able tohgve difficulty meeting the new domes-meet the domestic trust criteria;
exercise primary supervision over thejc trust criteria in section 7701(a)(30) (3) The date on which actions to
administration of the trust and one Orprior to the first taxable year beginningmodify the trust to meet the domestic
more U.S. fiduciaries have the authorityafter December 31, 1996. Treasury an#fust criteria were initiated and a brief
to control all substantial decisions of thethe Service believe that these trustéescription of both completed and forth-
trust. New section 7701(a)(31) provideshould have a reasonable amount dfoming actions necessary to meet the
that a foreign trust is any trust that istime to comply with the new domesticdomestic trust criteria;
not a domestic trust. trust criteria. Accordingly, a domestic (4) The name, taxpayer identification
Section 1491 imposes a 35 percentrust in existence on August 20, 199&number, and address of any U.S. person
excise tax on a transfer of property by g“existing trust”), may continue to file who, but for the relief provided in this
U.S. person, including a domestic trusttax returns as a domestic trust fomotice, would be treated as the owner of
to a foreign trust. In general, the excisdaxable years of the trust beginning afteall or a portion of the trust under section
tax is imposed on the excess of the faiDecember 31, 1996, if the trust satisfie$79 for any taxable year of the trust
market value of the property transferredhe conditions of this notice. This relief beginning after December 31, 1996; and
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(5) A statement that, if the trust doestrust with a single foreign trustee. Thesections 7701(a)(30) and (31) to the
not meet the domestic trust criteria intrust, a calendar year taxpayer, is notrust's 1996 taxable year, then the trust
section 7701(a)(30) by the end of thdreated as owned by the grantor owill be treated as a foreign trust begin-
two-year period, the trustee will file all another person under sections 678ing on January 1, 1996.
of the trust’s applicable returns (whethethrough 679. On April 1, 1998, the To make the election, the trustee must
original or amended) for taxable yeardoreign trustee tenders his letter of resigattach a statement entitled “Election
of the trust beginning after Decembemation to take effect upon appointmenUnder Section 1907(a)(3)(B) of the
31, 1996, treating the trust as a foreigrof a new U.S. trustee. The trusteeSmall Business Job Protection Act of
trust. attaches the statement described in thig96 to Apply New Trust Criteria Retro-

If the trust satisfies the trust criterianotice to the trust's 1997 tax return. Aactively,” to the trust’s income tax re-
in section 7701(a)(30) by the end of thenew U.S. trustee is appointed on Julgurn for its first taxable year ending
two-year period, the trust will be treated30, 1998, and the trustee attaches thgfter August 20, 1996. The statement
as a domestic trust during this period forequired statement to the trust's 1998nust be signed under penalties of per-
all purposes of the Code. In the case dfax return. jury by the trustee and contain the
an existing domestic trust that fails to The trust may continue to file as afollowing information:
meet the conditions set forth in thisdomestic trust for the 1997 and 1998 (1) A statement that the trust is rely-
notice to continue to file as a domestictaxable years because (1) the trusteiag on this notice to apply the new trust
trust, such trust will be treated as anitiated modification of the trust by the criteria for its first taxable year ending
foreign trust for all taxable years of thedue date for filing the trust’s income taxafter August 20, 1996;
trust beginning after December 3lreturn for its first taxable year beginning (2) A declaration stating whether the
1996, for all purposes of the Code. Inafter December 31, 1996; (2) the moditrustee has filed an original U.S. income
that event, any U.S. person who isfication was completed within two yearstax return treating the trust as a domes-
treated as owning all or a portion of theof the due date for filing the trusts tic trust for any of the three immediately
trust for any taxable year of the trust1997 return; and (3) the trustee attachegreceding taxable years; and
beginning after December 31, 1996, anthe required statement to the trusts (3) A declaration stating whether
any beneficiary whose tax liability was1997 and 1998 income tax returns.  quring the election year, there has been
affected by th.e change in the trust's |f however, a new U.S. trustee hadg change in trust status.
status must file amended returns imot peen appointed by the end of the |f a trust changes status from domes-
order to correctly report their incometyo-year period, and an extension ofic to foreign as a result of this election
tax liability for any taxable year that thétime had not been granted by the Disthe trustee must, as a condition of
trust relied on this notice to file as atrict Director, the trust would have beenmaking the election, attach a statement
domestic trust. . treated as a foreign trust for all taxablexgreeing to treat the change in trust

If reasonable actions have been takefears beginning after December 3lgtatus as a transfer of the trust's assets
to meet the domestic trust criteria, butigg6. For purposes of section 1491 suchy a foreign trust for purposes of section
due to circumstances beyond the truskryst would have been treated as having491, except to the extent the grantor or
ee's control the frust is unable to meejransferred all of its assets to a foreigmnother person is treated as the owner of
such criteria by the date set forth in thisryst upon becoming a foreign trust orthe trust under sections 673 through 679

notice, the trustee may provide a writtenyanyary 1, 1997. when such trust becomes a foreign trust.
statement to the District Director having

JUr|Sd|Ct|0n over the trust’s return SettlngELECT|ON TO APPLY NEW APPLICATION OF SECTIONS 1491
forth the reasons for failing to meet theTRUST CRITERIA THROUGH 1494

domestic trust criteria in a timely man-RETROACTIVELY

ner. If the District Director determines If the status of a trust changes from

that the failure was due to reasonable New sections 7701(a)(30) and (3l)domestic to foreign as a result of the
cause, the District Director may grantapply to determine whether a trust isnew law, whether or not by reason of an
the trust an extension of time to meedomestic or foreign for taxable yearselection to apply the new trust criteria
such criteria. Whether an extension obeginning after December 31, 1996tetroactively, for purposes of section
time is granted shall be in the soleHowever, under section 1907(a)(3)(B) 0f1491 the trust will be treated as having
discretion of the District Director and, if the Act, a trustee of a trust may elect tanade a transfer of all of its assets to a
granted, may contain such terms witfapply the new trust criteria to the firstforeign trust upon becoming a foreign
respect to assessment as may be necéaxable year of the trust ending aftetrust, except to the extent a grantor or
sary to ensure that the correct amount ohugust 20, 1996 (“the election year”). another person is treated as the owner of
tax will be collected from the trust, its This section of the notice announces théne trust under sections 673 through 679
owners, and its beneficiaries. If the trustime and manner for making the elecwhen such trust becomes a foreign trust.
does not obtain an extension from thdion. Act section 1907(b); See also H.R.
District Director before the end of the If an election is made to apply newConf. Rep. No. 737, 104th Cong., 2d
two-year period, then the trustee mussections 7701(a)(30) and (31) to theSess. 338 (1996). In the case of an
treat the trust as a foreign trust for alltrust’s first taxable year ending afterexisting domestic trust that fails to meet
taxable years of the trust beginning afteAugust 20, 1996, the new trust criteriathe conditions set forth earlier in this
December 31, 1996. must be applied for the entire electiomotice to continue to file as a domestic
The following example illustrates theyear. Thus, for example, if a domestictrust, then to the extent there is a
relief provided by this section of thetrust with the calendar year as its taxtransfer of assets to the foreign trust for
notice. Assume a U.S. court has primanable year has a single foreign trusteepurposes of section 1491, such transfer
supervision over an existing domestiand that trustee elects to apply newvill occur upon the trust becoming a
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foreign trust at the beginning of the firstmay be nontaxable under section®RAFTING INFORMATION
taxable year beginning after Decembel492(1) and (3). Such a transfer cannot P ; .
31,1996. _ be nontaxable under section 1492(2)(AQ/VeTr?c?ypSntgﬂ|%?/I ;umgrggﬁérensofng\t;%éis_
_Under section 1494(a), the excise takecause the transfers described in SeGc Chief Counsel (International). For
imposed by section 1491 is due andion 367 are limited to transfers tog, '

; rther information regarding sections

%)_ayable at dt?r(]a tslme' of the Er? nsferforeign corporations. 1491 through 1494 cogtact I\%Is Stanley
reasury and the Service expect to issue ; ; :

regulations under section 1494 that will Treasury and the Service are studyingn (202) 622-3860 (not a toll-free call).

. . whether it is appropriate to allow aFor further information regarding sec-
tF)rg)rYsl(E; é?aésggé ﬁ;( Callsfortee}gnd#jstogsaomestic trust that becpmgs a f_orgigmions 7701(a)(30) and (31) contact
result of a change in trust status may b ust to e!ec; to apply prl_nC|pIes similarJames A. Quinn on (202) 622-3060 (not
paid by attaching Form 926, and an)}o the principles of section 367 undera toll-free call).

applicable excise tax, to the trust's in-S€ction 1492(2)(B) and, if so, how such
come tax return for the taxable year inPfinciples should be applied. Until fur-26 cFr 1.127-2: Educational Assistance Pro-
which the transfer occurs. If the exciseher guidance is provided, a domestigrams.

tax is not paid until the trust's incometrust that becomes a foreign trust ma
tax return for the year is filed, interestnot avoid the section 1491 excise tax b
must be paid on the amount of exciseelecting principles similar to the prin-
tax due at the rates determined undetiples of section 367, unless the trus
section 6621, with respect to the periodbtains a private_ IeFter ruling vv.ith. re- Notice 96-68

between the date on which the transfespect to the application of the principles

occurred and the date on which theof section 367 to its particular facts. This notice provides guidance regard-

efinitions Relating to Application
of Exclusion Under Section 127 of
{he Internal Revenue Code

excise tax is actually paid. Until regula- ing certain definitions affecting the
tions are issued, the guidance provide@APERWORK REDUCTION ACT proper tax treatment of educational as-
by this section of the notice may be sistance received by employees under

relied on by taxpayers. For penalties The collections of information con- § 127 of the Internal Revenue Code as
applicable for failure to report a transfertained in this notice have been revieweéimended by the Small Business Job
of property described in section 1491and approved by the Office of Manage-Protection Act of 1996, Pub. L. 104-188
see Act section 1902, adding sectionment and Budget for review in accor-(the “Act”).
1494(c) and Notice 96-60, 1996-49dance with the Paperwork Reduction Section 1202 of the Act restores the
I.LR.B. 7. Act (44 U.S.C. 3507) under controlexclusion from gross income for up to
In the case of an existing domestioumber 1545-1506. $5,250 of educational assistance pro-
trust that has relied in good faith on the An agency may not conduct or sponvided under an educational assistance
first section of this notice to continue tosor, and a person is not required tg@rogram described in § 127, effective
file as a domestic trust, but fails to meetespond to, a collection of informationfor an employee’s first taxable year
the criteria in section 7701(a)(30) by theunless the collection of information dis-beginning after December 31, 1994. The
end of the two-year period, the trusteglays a valid control number. Act amends the definition of “educa-
must make a return on Form 926 no The collections of information in this tional assistance” to provide that, for
later than thirty day after the end of theygiice are in the sections headaddi- 9raduate level courses, the exclusion
two-year period to report a section 149%iona| Time to Comply with New Domes-d0€s not apply to expenses relating to
transfer that occurs on the change in thg: Trust Criteria and Election to Apply courses “beginning after June 30,
trust's status, and to pay any excise taKew Trust Criteria RetroactivelyThis 1996." For this purpose, a “graduate
and interest due. Form 926 may benformation is required by the IRS tol€vel course” will be treated as meaning
attached to an amended return filed b¥ssure compliance with the new provi2ny course taken by an employee who
the trustee for the first taxable year ofsjons of the Small Business Job Proted?@S & bachelor’s degree or is receiving
the trust ending after December 3lijon Act of 1996. The likely respondentsCredit toward a more advanced degree,
1996. If Form 926 is filed no later than are individuals, business or other fordf the particular course can be taken for
thirty days after the end of the two-yearyofit institutions, and not-for-profit in- credit by any individual in a program
period, no penalties will be imposedgtittions. Ier;]xdingdto a Igw, bgsiness, medical, orI
under section 1494(c). . . other advanced academic or professiona
Under section 1492, the excise ta)bu-:—c:]:n ?itgrggtﬁgutrgtal annual rGportmgdegree. Section 127(c)(1). This is the
imposed by section 1491 shall not apply , ' same definition set forth in Notice 89—
to: transfers to certain exempt organiza- 1€ estimated average annual burdegs 19g9.1 C.B. 674, with respect to
tions (section 1492(1)); transfers del€r respondent is 27 minutes. The estiymendments made by the Technical and
scribed in section 367 (sectionMated number of respondents is 1,20Qyiscellaneous Revenue Act of 1988,
1492(2)(A)); transfers with respect to The estimated annual frequency oPup. L. 100-647, relating to graduate level
which an election has been made tdesponses is annually. courses.
apply principles similar to the principles Books or records relating to a collec- The amendment of the term “educa-
of section 367 (section 1492(2)(B)); ortion of information must be retained astional assistance” to exclude graduate
transfers with respect to which an eleclong as their contents may become maevel courses applies to courses begin-
tion has been made under section 105trial in the administration of any inter- ning after June 30, 1996. Similarly, the
(section 1492(3)). A transfer to a foreignnal revenue law. Generally, tax returng 127 exclusion only applies with re-
trust that occurs as a result of a changand tax return information are confiden-spect to “courses beginning” before a
in trust status from domestic to foreigntial, as required by 26 U.S.C. 6103.specified date in 1997. For purposes of
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